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ultimately created through their efforts, on the theory that the revolu- 
tion represented ah initio a changing national will, crystallizing in the 
final successful result. 14 

The Department of State, of course, may diplomatically contest the 
validity or legality of the acts of the Carranza commanders and assert 
the liability of Mexico for any acts deemed to have been unlawful 
according to Mexican or international law. With respect to the claim 
of plaintiff Oetjen, it will be recalled that he derived it, with his alleged 
title, by assignment from a Mexican citizen. His claim, therefore, 
would seem to be barred by the rule that the "right" of governmental 
interposition cannot be created by the assignment of a claim by a 
foreigner to a citizen and that the Department of State will not espouse 
a "nationalized" claim which came into American hands after it had 
accrued. 18 This rule would not, of course, affect the claim of the 
American Metal Co., which appears to have had title to the property at 
the time it was requisitioned. The receipt of General Pereyra should 
be presented to the Mexican authorities in Mexico. 1 * On the merits, 
from the meager evidence disclosed by the opinions of the Supreme 
Court, it would seem that the contribution in the Oetjen case and the 
requisition in Ricaud v. The American Co. were properly levied accord- 
ing to the rules of international law. 

E. M. B. 



THE RELATION OF THE LAW OF THE D0MICIL TO THE CAPACITY OF A 
MARRIED WOMAN TO MAKE A PERSONAL CONTRACT 

Louisiana abides by the rule that a married woman's capacity 1 to 

"Williams v. Bruffy (1878) 96 U. S. 176; Bolivar Railway Co. (Gt. Brit.) v. 
Venezuela, Feb. 17, 1903, Ralston's Venezuelan Arbitrations, 388, 394. 

" 6 Moore, Digest of International Law, 982 ; Borchard, Diplomatic Protection 
of Citizens Abroad, 661. The rule has frequently been enforced by international 
commissions. Borchard, op. cit. 662, note 2. 

"Under the treaty of 1831 with Mexico, this requisition might have been 
regarded by the United States as a forced loan, from which American citizens 
were deemed to be exempt. Mr. Fish, Secretary of State, to Mr. Foster, Aug. 
15, 1873, 6 Moore, Digest of Int. Law, 916. The United States-Mexican com- 
missions of 1839, 1849 (domestic) and 1868 (until Thornton became umpire), 
considered forced loans illegal, and made awards in favor of the claimants. 
Thornton held them to be legal, provided they were equally distributed amongst 
all the inhabitants, without discrimination. See Borchard, op. cit. 269-270. 
But this treaty was abrogated by notice from Mexico in 1881. 

1 It is as well to attempt definition before proceeding. "Capacity" is used in 
this comment to mean the sum of personal qualifications to which the law 
attaches power to make a normal contract — one not void for illegality, etc. Or, 
to illustrate without defining, when a given person cannot make a contract which 
an ordinary person could, capacity is involved. Married women at common 
law present the striking example. And such partial survivals of their old dis- 
abilities as the law may have left, though perhaps not strictly within the above 
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enter into a personal contract is fixed by the law of her domicil, 2 and 
this idea of a personal law, whether of domicil or of nationality, which 
tails after the person whithersoever he or she may wander, prevails 
throughout the Continent of Europe. 3 Not so in the United States. 
Here the almost universal rule is that such capacity in a married woman 
is determined as to each individual contract by the law of the place of 
making. 4 The reasons for following the American rule in America 
are clear and cogent. With a multitude of divergent local laws on 
capacity in states between which intercourse is ever increasing; with 
no mark of garb or tongue to signal to outsiders the state of any 
person's domicil ; with ready, accurate advice on the law of a foreign 
jurisdiction almost impossible to obtain — decidedly commercial 
expediency calls for the application of the law of the place of contract- 
ing. 6 And apparently that law governs, as it should, the capacity of 
infants as well. 8 

definition — to become surety for one's husband's debt, for instance — are treated 
by the courts and will be treated here as relating to capacity. 

"Personal contract" is used to exclude contracts so relating to real estate 
that the law of the situs enters into consideration. Nor are marriage contracts 
here discussed, as the questions of policy involved in them differ materially from 
those playing upon commercial contracts. 

'Gamier v. Poydras (1839) 13 La. 177; and see Baer Bros. v. Terry (1902) 
108 La. 597, 32 So. 353. 

' Story, Conflict of Laws, sec. 51 ff. And see Prof. E. G. Lorenzen, Conflict 
of Laws as to Bills and Notes (1917) 1 Minn. L. Rev. 10, 15-18, and notes, where 
the question of capacity is treated at length. Prof. Lorenzen shows, however, 
that each of the countries discussed by him applies the lex loci contractus to 
contracts made on its own soil. Such an inconsistent exception, to protect 
the local citizen, is an interesting and rather amusing parallel to the action of 
our own courts in dodging the application of the lex loci when domicil and 
forum are one. See infra. 

'The rule is stated in greater detail in (1910) 26 L. R. A. (N. S.) 764, where 
a valuable discussion of the problem will be found, and where, as in ibid. 774 
and (1002) 57 L. R. A. 513, the authorities are accurately outlined. It is 
important to keep clearly separate the nature and extent of the obligation 
(assuming an obligation to exist), which are governed by the "law of the con- 
tract ;" and the prior question of capacity in the parties, on which depends the 
creation of any obligation at all. 

"This reasoning applies to the original, typical, and common case where the 
parties contract in each other's presence ; it is of little force where the contract 
is made by correspondence. In the latter case, however, it does not seem that 
any reason can be assigned for choosing one law rather than another, which 
outweighs the value of uniformity of rule on transactions of one kind. Indeed 
the occasional difficulty in determining what a person's domicil is, speaks in 
favor of the place of making. Nor does there appear good reason in policy 
why a woman should be unable to do by letter or by agent what she can do by 
taking her person where she sends the letter. And so the cases. Milliken v. 
Pratt (1878) 125 Mass. 374 (letter) ; Bell v. Packard (1879) 69 Me. 105 (letter) ; 
Chemical Natl. Bk. v. Kellogg (1905) 183 N. Y. 92, 75 N. E. 1103 (agent). 
For further discussion see n. 11. 

" Story, op. cit. sec. 103 ; Phoenix Mitt. Life Ins. Co. v. Simons (1893, K. C. 
App.) 52 Mo. App. 357, 362. Thompson v. Ketcham (i8ii,.N. Y. Sup. Ct.) 8 

55 
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But there are cases which seem to hold capacity to be determined, 
as is the extent of the obligation, by the "law of the contract." 7 These 
same cases 8 fix as the "law of the contract" that law with a view to 
which the parties made their agreement. 9 Thus the contractors' inten- 
tion would be permitted to determine what system of law fixed their 
capacity to contract. This result has been criticised, 10 and, we think, 
with reason. For the concepts of contractual capacity on the one hand, 
and of the realization of individual intention on the other, can hardly 
stand together. It requires existing contractual capacity to give effect 
to the parties' intention; that capacity must, by some system of law, 
be conferred in advance of the contracting; whence, then, are the 
parties to derive the power which this rule gives them to choose for 



Johns 190, is often relied on to this effect. There the law of the domicil was 
not considered; an infant's capacity to contract was held by Chancellor Kent 
to be governed by the law of the place of making, but apparently because the 
parties intended no other law to govern their contract. The law has not in 
general followed the Chancellor in this way of reasoning; there are indications, 
though none too free from doubt, that he himself later adopted Story's sounder 
view. See 2 Kent, Commentaries, '233 n., *458, *459 n. 

' Robinson v. Queen (1889) 87 Tenn. 445, 448, 11 S. W. 38; Mayer v. Roche 
(1909, Ct. Er.) 77 N. J. L. 681, 682, 75 Atl. 23s; International Harvester Co. v. 
McAdam (1910) 142 Wis. 114, 119, 124 N. W. 1042; so also apparently Thomp- 
son v. Ketcham, supra. 

8 Except Robinson v. Queen, which declares the law of the place of perform- 
ance to govern validity, obligation and capacity. The court there relies in some 
strange fashion on Story, sec. 241, citing but taking no heed of its essential 
complement, sec. 103, where capacity is said to be governed "by the law of the 
place where the contract is made or the act done." First Natl. Bk. of Geneva v. 
Shaw (1902) 109 Tenn. 237, 70 S. W. 807, without mention of the earlier case, 
repeats much of its language, but quotes further and more carefully from Story, 
and apparently shifts to the generally accepted view. In each case, as in the 
International Harvester Case, and Thompson v. Ketcham, supra, place of 
making and place of performance were one, and a determination of which 
governed capacity not therefore necessary to the decision. Basilea v. Spagnuolo 
(1910, Sup. Ct.) 80 N. J. L. 88, 77 Atl. 531, leaves it somewhat doubtful whether 
the presumption of intention rule of Mayer v. Roche, supra, still governs capacity 
to contract in New Jersey, or whether it is the law of the place of making. 

In Baum v. Birchall (1892) 150 Pa. St. 164, 24 Atl. 620, the capacity of a 
married woman was said to be governed by the law of the place of perform- 
ance. The use of authority was hopelessly loose. Moreover, the place of 
performance coincided with that of making, and the contract had to do with 
realty there situate. Dulin v. McCaw (1894) 39 W. Va. 721, 20 S. E. 681, sug- 
gests an alternative rule, taken from Wharton, Conflict of Laws, sees. 102, 104: 
that law should govern by which capacity would be enlarged. 

8 The choice must probably be limited to those systems of law which have 
some reasonable connection with the transaction: the place of making, of 
performance, of the parties' domicil or citizenship, the situs of the property 
involved, or, it may be, of the flag. Cf. the cases summarized by Prof. J. H. 
Beale, Jr. (1909) 23 Harv. L. Rev. 102-103. 

10 (1910) 26 L. R. A. (N. S.) 764 ff. 
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themselves a law which shall at once invest them with capacity and 
their contract with validity ?" 

But whatever the law which governs capacity in a given case, — 
whether the law of the place of making as such, or the "law of the con- 
tract" above discussed, — if that governing law declares a woman 
capable, her contract's validity so far as concerns capacity will be 
everywhere upheld, save only where forum and domicil coincide; and 
so, where that law declares her incapable, will the validity of that con- 
tract be everywhere denied, without exception. 12 

The exception to the first, the active half, of this rule, is but one 
phase of the great common exception of conflict of laws: no forum 
will lend its aid to enforce a right, contractual or otherwise, whose 
enforcement runs counter to what that forum believes vital to its own 
policy and interest. Against such considerations, say the courts, 
"comity" cannot prevail. 13 It will be observed that the language is 

11 Union Natl. Bk. of Chicago v. Chapman (1902) 169 N. Y. 538, 62 N. E. 672, 
seems to weaken the above argument. There a married woman's capacity to 
become surety on a note was held determined by the place where her contract 
was made; her contract in turn was said to be made where the instrument was 
negotiated in accordance with her intent. It not being shown that she intended 
the negotiation in a jurisdiction where married women had capacity, the note was 
held unenforceable against her. The weakness of the decision lay in measur- 
ing the extent of the agenfs power to bind not by the authority which he 
apparently had, but by that which the court held to have been given him in fact 
In Chemical Natl. Bk. v. Kellogg, supra, n. 5, Vann, J., following much in the 
path of his own dissent in the earlier case, reached the opposite result on 
facts not distinguishable, and brought the law on the point into harmony with 
the ordinary rules of agency. But cf. Basilea v. Spagnuolo, supra, n. 8. 

But that a woman should be able at her own choice to project herself into 
capacity abroad: to do by agent (or by letter) a thing which the jurisdiction 
within whose bounds she remains denies her capacity to do, is believed to be a 
real inconsistency, one inherent in any attempt to apply a territorial theory 
of law to transactions extending beyond the borders of a single state. Cf. Free- 
man's Appeal (1897) 68 Conn. 533, 37 Atl. 420, where territorialism is applied 
in logical perfection, and resultant absurdity. Criticism of the case has been 
free. See First Natl. Bk. of Chicago v. Mitchell (1899, C. C. A. 2nd) 92 Fed. 
565. Yet it is submitted that the fault lies not with a court which applied with 
rare intellectual honesty a theory to which all our courts do homage, but in 
the theory itself. This is one of the many points on which the nationalist theory, 
as presented, for example, by Kahn (1898) 39 Iherings Jahrbuecher, 1; (1899) 
40 ibid. 1, furnishes a more satisfactory explanation. 

12 See authorities cited below. This rule, and all the generalizations in this 
comment, are believed applicable equally to contracts void and to contracts 
voidable for reasons of capacity. Cf. note 6, as to infants' contracts ; and the 
cases in states where married women's contracts are voidable only : Armstrong 
v. Best (1893) 112 N. C. 59. 17 S. E. 14; Wood v. Wheeler (1892) in N. C. 
231, 16 S. E. 418 ; First Natl. Bk. of Geneva v. Shaw, supra, n. 8. 

"In the case of foreign judgments, on the other hand, "comity" does 
decidedly prevail, and this whether or no the judgment be an American one which 
the full faith and credit clause forces the court to respect. There seems to be no 
pressing reason why the law of a foreign state should meet less respect when 
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elastic. Under the strain toward certainty in the conflict of laws, 
"comity" has slowly, steadily shifted from a matter of each forum's 
whim of the moment toward a growing body of rules which take ever 
more definite shape. Of this there is an occasional indication in the 
phrasing of opinions. Enforcement of foreign-acquired rights "from 
comity, not of strict right," 14 will sometimes be replaced by their 
enforcement "as matter of right, by . . . universal comity." 15 There 
is indeed still tough enough pulling ahead in the state-individualistic 
stump-field. Yet in our capacity cases we may expect the policy and 
interest of the forum to take on considerable proportions before they 
will bar enforcement. 

The mere fact that the contract would have been invalid for want of 
capacity if made under the forum's local rule will of course not be 
enough; 16 else no rights not acquired in accordance with local law 
could ever hope for recognition. Nor will the additional fact suffice, 
that the defendant has since making the contract and before suit 
become a resident of the forum, and thus come within its protection ; 
nor the fact that enforcement is sought out of property lying within 
the state. 17 



it fixes a primary right by general provision, than when it fixes a secondary 
right by determination of an individual case; although the argument for 
acknowledging the latter is made somewhat stronger by our policy of avoiding 
double litigation. This whole question— the present meaning and the inadequacy 
of "comity" as the basis for recognition of foreign law — is cogently treated by 
Judge John K. Beach, Uniform Interstate Enforcement of Vested Rights (1918) 
27 Yale Law Journal, 656. 
11 Holmes v. Reynolds (1883) 55 Vt. 39, 4i- 

15 International Harvester Co. v. McAdam, supra, n. 7, at p. 125. 

16 Robinson v. Queen, supra, n. 7 ; Wood v. Wheeler, supra, n. 12 ; Merrielles 
v. State Bk. of Keokuk (1893) 5 Tex. Civ. App. 483, 24 S. W. 564- In practi- 
cally all such cases the domicil, place of making, and place of performance 
have coincided ; the decisions serve therefore in this connection only to point a 
limit beyond which the forum will not insist on its local policy. Hayden v. 
Stone (1880) 13 R. I. 106, which seems contra to the proposition in the text, 
was explained away in Brown v. Browning (1886) 15 R. I. 422, 424, 7 Atl. 4°3» 
as referring solely to the remedy. See note 17. 

"Meier v. Bruce (1917, Ida.) 168 Pac. 5. And so Louisiana, too, treats rights 
validly acquired by what she considers the governing law. Baer Bros. v-. Terry, 
supra, n. 2. But it must be noted that courts have denied relief on a wholly 
different ground: that their law gave no remedy that was fitting. See for 
example Ruhe v. Buck (1894) 124 Mo. 178, 27 S. W. 412, where the question and 
the authorities are ably treated on both sides ; the case there turned on whether 
a married woman of Dakota, where the obligation was contracted and payable, 
and where her status was as that of a feme sole for purposes of contract and 
suit, should in an attachment proceeding before the Missouri court be treated 
as sole or coverte; if the former, the attachment would have been valid ; see also 
Brown v. Browning, supra, n. 16, and see Bank of Louisiana v. Williams (1872) 
46 Miss. 618, 629. Contra, Gibson v. Sublett (1885) 82 Ky. 596. The problem is 
delicate and perplexing; though sometimes inseparably interwoven with that 
of the forum'^ policy, it cannot here be discussed. See (1902) 57 L. R. A. 520. 
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It is only when the defendant was domiciled in the forum, at the 
time of making the contract, 18 and the local law gives her no capacity 
to make such a contract, that the forum is likely to feel that the pro- 
tection of one of its own citizens is involved ; in such circumstances it 
may well be ready to find in the local restriction of capacity a limit 
beyond which it will refuse the enforcement sought; and with some 
reason, for concededly such restriction is intended largely to protect 
the persons affected. In these cases the forum is the domicil ; the local 
law applied is the law of the domicil; the cases may therefore seem 
offhand to lend color to a confusing 19 theory that the law of the domicil 
as such governs a married woman's capacity to make a personal con- 
tract. Such is hardly the true bearing of the decisions. 20 Refusal of 
enforcement is solely in the forum's character as forum, protecting its 
own citizens at home by its laws intended for their protection ; and not 
at all in its character as domicil, as competent to fix everywhere a 
woman's capacity to enter, in another state, into a contract valid 
generally. 

This is shown in many ways. To begin with, the very cases which 
refuse enforcement often grant expressly that the contract is good else- 
where, naming in particular, as a rule, the place of making. 21 When 
suit is brought in a third jurisdiction, either there is not even inquiry 
made as to the domicil's law on capacity, 22 or it is held not to govern. 23 
And if it did in truth govern, a contract would necessarily be good — 
when capacity was the only issue — whenever the party in question was 
capable by the law of her domicil, although incapable by the law of the 
place of contracting. 2 * Even in the courts of the domicil the opposite 

19 And, it may be suggested, is still so domiciled at the time of suit; else the 
duty of protection might well be held to have ceased. 

"Such a theory need not be articulate in order to confuse. Cf. the undue 
stressing of the law of domicil in the principal case, discussed below. 

20 Cases in this field involve so many elements in such varied combination: 
domicil, place of making, of performance, forum, intention of parties, etc. — 
that they must be read with care and cited with caution. It is rather startling, 
for instance, to find Armstrong v. Best, supra, n. 12, though one of the clearer 
opinions, cited in its own headnote as holding that "as to capacity of the con- 
tracting party the law of the domicil prevails;" and cited in the International 
Harvester Case, supra, n. 7, at p. 124, as going "upon the obviously erroneous 
theory that the law of the forum, as to capacity of the parties to contract, 
governs"— when in fact it advances neither proposition, but accepts the law of 
the place of making, subject to the exception explained in the text. 

21 Armstrong v. Best, supra, n. 12, at p. 62 ; First Natl. Bk. of Geneva v. Shaw, 
supra, n. 8, at p. 241 ; cf. even Freeman's Appeal, supra, n. 11, at p. 541. 

22 Union Natl. Bk. of Chicago v. Chapman, supra, n. n. 

28 Connecticut Mut. Life Ins. Co. v. Westervelt (1879) 52 Conn. 586 (forum 
at the place of performance). 

24 And so the Louisiana rule. Cf. Gamier v. Poydras, supra, n. 2, which does 
not even discuss whether the transaction would have been valid under the local 
law of Louisiana; and see Roberts v. Wilkinson (1850) 5 La. Ann. 369, 373. 
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is held. 25 Thus it is evident that the domiciliary law of a married 
woman's capacity to make a personal contract has in the conflict of 
laws in the United States practically no meaning; that it is applied 
only in the courts of the domicil itself; and applied there never to 
create or enforce rights not recognized elsewhere, but only to give a 
protection purely local against the enforcement of rights good abroad, 
rights created despite the law of the domicil. 

Even in this form the rule must undergo further narrowing. It has 
been shown that the domicil's application of its own law on the point 
is based on policy. What if its policy has changed between the mak- 
ing of the contract and the bringing of the suit? In the leading case 
in this whole subject, Milliken v. Pratt, 2 " the Massachusetts court 
under those circumstances applied the normal conflict of laws rule : the 
law of the place of making. It may be that this case goes "to the 
verge of the law ;" 27 yet there seems to be every reason to follow it 
thither, as has been done. 28 How far each state will go, it must of 
course settle for itself. 29 It is certain that New Jersey has gone far 
beyond Milliken v. Pratt. Her position has been that only the sweep- 
ing married women's disability of the common law was a rule of 
policy ; once they are admitted to contract at all, subject only to legisla- 
tive direction as to what contracts they shall or shall not have power 
to make, the rule of policy has been abrogated in favor of a rule of 
discretion ; and the fact that a sister state differs from New Jersey in 
the exercise of that discretion, is no reason to refuse enforcement, even 
against a New Jersey citizen, of a contract validly made under the 
capacity laws of that sister state. 30 A similar leaning has been shown 
in the federal courts. Sitting in Indiana, the court in Bowles v. 
Field 31 — approved in First National Bank v. Mitchell 32 — enforced a 
contract valid where made, but void for want of capacity by the law of 
Indiana, where the defendant had all along been domiciled. Should 

"Nichols and Shepard Co. v. Marshall (1899) 108 la. 518, 79 N. W. 282; the 
forum as forum merely enforces or refuses to enforce; it never creates. 

* (1878) 125 Mass. 374. 

n Holmes, J., in Union Trust Co. of Chicago v. Grosman, discussed below. 
Cf. the language in Armstrong v. Best, supra, at p. 62. 

"Phoenix Mut. Life Ins. Co. v. Simons, supra, n. 6. Holmes v. Reynolds, 
supra, n. 14, adopts the whole reasoning of the Massachusetts court; but there 
the woman appears not to have been domiciled in the forum. Contra, Freeman's 
Appeal, supra, n. 11. 

w And for this reason it is probably true, as stated in (1910) 26 L. R. A. (N. 
S.) 775, that "decisions of the courts of other jurisdictions on this point 
have rather less than the ordinary value of foreign decisions as precedents." 

*° So the reasoning in Thompson v. Taylor (1901, Ct. Er.) 66 N. J. L. 253, 49 
Atl. 544. This is still law in New Jersey, with the usual reservation of an 
attempt to perpetrate a fraud on the law of the state. Mayer v. Roche, supra, 
n. 7. 

a (1897, C. C. D. Ind.) 78 Fed. 742; and on rehearing (1897) 83 Fed. 886, 
from which opinion, at p. 887, the language in the text is taken. 
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the conflict in public policy between the two states be irreconcilable, 
the court felt it ought to be governed by "the more liberal policy indi- 
cated by the act of Congress abolishing common law disabilities of 
married women in the District of Columbia." 

But these federal cases must, as regards policy, be considered no 
longer precedents in view of the decision of the United States Supreme 
Court in Union Trust Co. v. Grosman (1917) 38 Sup. Ct. 147. A 
woman domiciled, as the plaintiff apparently knew, in Texas, signed a 
guaranty of her husband's note, while she was temporarily in Chicago. 
The plaintiff brought its suit in a federal court in Texas, and appealed 
from an adverse decision of the Circuit Court of Appeals. 33 Under 
the Illinois local law such a guaranty by a married woman was assumed 
to be valid; under the Texas local law it was held to be void. The 
Supreme Court held the guaranty unenforceable against the woman or 
her separate property, in a court administering Texas law. It was 
admitted that the question presented would be a different one if suit 
had been brought in Illinois or in a third jurisdiction, — there is, indeed, 
no reason to doubt that a decision enforcing the contract in any state 
or federal court outside the domicil would be upheld. The court 
further expressly distinguished cases allowing enforcement — although 
the contract would not have been good under the local law — where the 
defendant was not a citizen of the forum whom its laws were intended 
to protect f* and distinguished Milliken v. Pratt 35 on the ground that 
there, although the defendant was a local citizen, the forum's policy 
had changed before the bringing of the suit. There is therefore 
nothing in the reasoning, nor is there anything in the language of the 
court in contradiction with the analysis urged above. The case falls 
within the exception : that the domestic policy of the forum may forbid 
enforcement of a foreign acquired right. 36 

32 Supra, n. n; this case was reversed (1901) 180 U. S. 471, 21 Sup. Ct. 418, 
without discussion of the validity of its reasoning, on the ground that Freeman's 
Appeal, supra, note n, had adjudicated the subject matter of the suit. 

83 (1916, C. C. A. 5th) 228 Fed. 610. 

""It is one thing for a court to decline to be an instrument for depriving 
citizens belonging to the jurisdiction of their property in ways not intended 
by the law that governs them, another to deny its offices to enforce obligations 
good by the lex domicilii and the lex loci contractus against women that the 
local laws have no duty to protect." (First italics ours.) It will be observed 
that the court here— as elsewhere in the opinion— avoids passing on the problem 
presented to the third, disinterested jurisdiction when the law of the place of 
making conflicts, as to a party's capacity, with the law of the domicil. Here as 
elsewhere the opinion squints toward preferring the latter, but apparently with- 
out consideration of the cases on the point; for which see nn. 22, 23. 

"Supra, n. 26. And it may be noted that Chief Justice Gray in that case, at 
p. 383, himself provided for such a distinction. Cf. Ruhe v. Buck, supra, n. 17, at 
p. 188. 

M And this cause is now res judicata in any other forum. "The precise 
matter in issue— the liability of Mrs." in this case, Grosman, "notwithstanding 
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But it is undeniable that the tone of the decision is colored by distinct 
stress on the law of the domicil as such; a stress believed to be not 
in consonance with the language and decisions of the American cases 
on the subject. These latter are meagerly noted in the opinion, very 
meagerly. 37 The only federal case clearly in point, for instance, 
Bowles v. Field, 3 * is overlooked. This is the more regrettable as the 
policy there announced must be regarded as reversed by the principal 
case : federal courts sitting in the domicil may no longer, in deciding 
whether policy forbids enforcement within a state of contracts made 
while abroad by married women domiciled in the state, look for 
guidance to "the liberal policy indicated by Congress;" they must 
accept as the governing policy the local law of the state in which they 
sit. If this means a wider application of the "policy of the forum" 
exception, it is to that extent unfortunate for the sorely needed 
development of the conflict of laws. 

To sum up: on its exact facts the decision in the principal case is 
clearly sustainable. But extension of the influence of the law of the 
domicil as such, suggested in the opinion, seems improbable, and is not 
to be desired. For the rule that, subject to the one exception noted, 
the law of the place of contracting governs a married woman's capacity 
to make a personal contract is too firmly established in America, and 
for too good reason. 



MUNICIPAL FUEL YARDS 

It is hardly open to question, even by the staunchest of conserva- 
tives, that socialistic legislation increases apace; in fact the con- 
servatives may be the first to concede that advance in order to sound 
a note of alarm against its threatened inroads. Such legislation, either 
anti-capitalistic or paternalistic, is moreover, receiving to-day more 
moderate treatment than during our earlier history at the hands of our 
highest tribunal. That mace of conservatism, the Fourteenth Amend- 
ment, is less often swung than heretofore to strike down the work of 
state legislatures as denying due process of law to the people, and this 
tendency is recently illustrated in the case of Jones v. City of Portland 
(1918) 38 Sup. Ct. 112. The decision therein is especially timely in 
these days of coal shortage and the consequent drastic federal action 
we have just experienced, for it answers the question as to whether a 
municipality may be constitutionally empowered to operate a fuel yard. 

her coverture at the time the guaranty was signed" — has been "adjudicated 
against the bank in the courts of" Texas. Mitchell v. First Natl. Bk. of 
Chicago (1001) 180 U. S. 471, and 483, 21 Sup. Ct. 418, and 422. The plain- 
tiff's mistake lay in its choice of forum. 

" Of cases in this field there are cited six ; and of these, one from Louisiana. 

M Supra, n. 31. 



